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PART VIII. The Citizen and the State

Bail.

Dicey:
Views on
Habeas
Corpus,

Safeguards
in Scotland.

Assizes, he must be discharged from custody. The Assizes Relief
Act, 1889, ensured the speedy trial of all persons committed to
Quarter Sessions, whether charged with felony or misdemeanour.
Curiously there is no similar provision in respect of misdemeanants
committed to Assizes.
Bail may be granted either by justices or by the High Court; in
the latter case the application is made to a Judge of the Queen's
Bench Division sitting in chambers. Before a person is committed for
trial, the justices conducting the preliminary investigations have
discretion as to bail in case of both alleged felony and misdemeanour,
and the High Court will be slow to interfere with this discretion.
Justices who refuse bail must inform the accused upon committal
for trial, other than for treason or murder, of his right to apply to
the Queen's Bench Division.1 The High Court has discretion to
refuse bail in all cases.2 The High Court may grant bail to a person
who has given notice of appeal to Quarter Sessions from a convic-
tion or sentence by a court of summary jurisdiction, as can the sum-
mary court. Bail may also be granted where application has been
made for a case to be stated for the opinion of the High Court on a
point of law or for review by an order of certiorari.3 It cannot be
granted to a person who has been convicted summarily of an indict-
able offence, but has been sent to Quarter Sessions for sentence by
reason of his previous character.
The net result of the habeas corpus procedure is that " while the
Habeas Corpus Act is in force, no person committed to prison on a
charge of crime can be kept long in confinement, for he has the legal
means of insisting upon either being let out upon bail, or else of
bjfing brought to speedy trial." 4
The writ of habeas corpus has no counterpart in Scots Law, but
there is statutory provision to ensure the speedy trial of a person who
is held in custody on a criminal charge. The Criminal Procedure Act,
1887, s. 17, gives to a person arrested on any criminal charge the right
to have access to a lawyer and to obtain a delay of 48 hours in his ex-
amination before the magistrate (Sheriff-substitute) to allow of the
attendance of the lawyer. The same Act by section 43 provides that a
person who has been committed for trial must receive an indictment
within 60 days of commitment; or, if he has been in prison for 80 days,
he must be brought to trial and the trial concluded within 14 days in
all from the date of commitment, unless the delay is due to the illness
of the accused or some other sufficient cause for which the prosecu-
tion is not responsible.
1 Magistrates' Courts Rules, S.I. 1952, No. 2190, rule 9.
* The King v. Phillips (1922), 38 T.L.R. 897.
3  Criminal Justice Act, 1948, s. 37, which extends the powers of the High Court
and of Quarter Sessions.
4  Dicey, op. cit.t p. 218; for suspension of Act, see p. 3$2,post.